
ST 03-0051-GIL  04/02/2003  TOBACCO PRODUCTS TAX ACT

This letter discusses whether escrow amounts paid for purposes of the Tobacco Product
Manufacturers’ Escrow Act, 30 ILCS 168/1 et seq. are included in the “whole sale” price upon
which the Tobacco Products Tax is based.  35 ILCS 143/10-5.  (This is a GIL.)

April 2, 2003

Dear Xxxxx:

This letter is in response to your letter dated December 9, 2002.  The nature of your letter and
the information you have provided require that we respond with a General Information Letter, which is
designed to provide general information, is not a statement of Department policy and is not binding on
the Department.  See 2 Ill. Adm. Code 1200.120 subsections (b) and (c), which can be found at
http://www.revenue.state.il.us/legalinformation/regs/part1200.

In your letter, you have stated and made inquiry as follows:

This firm represents XXX, a STATE corporation holding an Illinois cigarettes and
tobacco products distributor's license. Our client sells make-your-own cigarette tobacco,
which is included in 35 ILCS 143/10-5 definition of ‘tobacco products,’ and to which the
surtax described in 35 ILCS 143/10-10 is applicable. 

XXX purchases this make-your-own cigarette tobacco from a manufacturer which is not
a signatory to the 1998 Master Settlement Agreement. Our client pays an established
list wholesale price for the product. 

As an additional term of the agreement between XXX and the manufacturer, XXX is
responsible for paying the manufacturer's annual escrow deposits under 30 ILCS 168/1
et seq. (the ‘Escrow Statute’). The required Escrow Statute deposits are made by XXX
(every April 15th), and the manufacturer concurrently assigns to our client all of the
manufacturer's rights in and to these funds. 

35 ILCS 143/10-5 defines the ‘wholesale price’ of these other tobacco products (‘OTP)
on which the excise tax is based as the ‘established list price for which a manufacturer
sells tobacco products to a distributor, before the allowance of any discount, trade
allowance, rebate, or other reduction. In the absence of such an established list price,
the manufacturer's invoice price at which the manufacturer sells the tobacco product to
unaffiliated distributors, before any discounts, trade allowances, rebates, or other
reductions, shall be presumed to be the wholesale price.’ Here, the wholesale price that
our client pays to the manufacturer for the make-your-own cigarette tobacco does not
include the escrow payments required under the Escrow Statute.   Furthermore, as
indicated above, the manufacturer retains no rights in and to the escrow payments
made by XXX Therefore, the plain meaning of ‘wholesale price’ for purpose of



calculating the OTP excise tax under 35 ILCS 143/10-10 not encompass the addition of
the escrow deposits to the list or invoice price. 

We request from you written confirmation that the ‘wholesale price’ of OTP as defined in
35 ILCS 143/10-5 consists of the wholesale list or invoice price charged by the
manufacturer and does not include the above-described escrow deposits which are
subsequently made by our client. 

Under Section 10-5 of the Tobacco Products Tax Act of 1995, "’[w]holesale price’ means the
established list price for which a manufacturer sells tobacco products to a distributor, before the
allowance of any discount, trade allowance, rebate, or other reduction. In the absence of such an
established list price, the manufacturer's invoice price at which the manufacturer sells the tobacco
product to unaffiliated distributors, before any discounts, trade allowances, rebates, or other
reductions, shall be presumed to be the wholesale price.”  35 ILCS 168/10-5.

Without an opportunity to review the contract between your client and its tobacco product
manufacturer, we cannot say with certainty what is included in the “wholesale price” for purposes of
the Tobacco Products Tax. This is partly because we do not understand the escrow arrangement that
has been entered into.  Under Section 15 of the Tobacco Product Manufacturers’ Escrow Act, the
tobacco product manufacturer must either become a participating manufacturer or place into a
qualified escrow account the amount of escrow required.  The escrow fund is then available to cover
liability of the tobacco product manufacturer for smoking related expenses. 

You have indicated that your client pays “an established list wholesale price” for the product
that it purchases from the tobacco product manufacturer.  This price does not include the escrow
payments that the tobacco product manufacturer is required to make under the Tobacco Product
Manufacturers’ Escrow Act. However, in addition, your client is required to pay the tobacco
manufacturers’ escrow amount and the manufacturer assigns to your client all of the manufacturers’
rights in and to these escrow funds.

Although we have not seen the contract, it appears to us that the escrow payments that your
client is required to make are part of the “wholesale price” upon which its tax liability under Section
10-10 of the Tobacco Products Tax Act of 1995 is based.  This is money that is part of the
consideration for the purchase of the tobacco.  The fact that it is referred to as an escrow payment
does not change this.  We also have concerns about the assignment of these funds to your client.
Section 15 of the Tobacco Product Manufacturers’ Escrow Act provides that “any tobacco product
manufacturer selling cigarettes to consumers within the State of Illinois (whether directly or through a
distributor, retailer, or similar intermediary or intermediaries)…shall do one of the following:  (1)
become a participating manufacturer…or (2) place into a qualified escrow fund by April 15 of the year
following the year in question the following amounts…(iv) for each of 2003 through 2006: $0.0167539
per unit sold….”  The Illinois Attorney General may be able to clarify for you whether assigning the
money escrowed to another party is a permissible procedure under the Tobacco Product
Manufacturers’ Escrow Act.

I hope this information is helpful.  The Department of Revenue maintains a Web site, which
can be accessed at www.revenue.state.il.us.  If you have further questions related to the Illinois sales
tax laws, please contact the Department's Taxpayer Information Division at (217) 782-3336.



If you are not under audit and you wish to obtain a binding Private Letter Ruling regarding your
factual situation, please submit all of the information set out in items 1 through 8 of the enclosed copy
of Section 1200.110(b).

Very truly yours, 

Martha P. Mote
Associate Counsel

MPM:msk




